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REVI EW of a deci sion of the Court of
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Appeal s. Affirned.

This is a review of an

unpubl i shed deci sion of the court of appeals,® which reversed and

1 Schmidt v. Northern States

Power

Co., No. 2005AP1677,

unpubl i shed slip op. (Ws. C. App. Sept.

28, 2006).
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remanded the decision of the Cark County Crcuit Court, Jon M

Counsel |, Judge. The ~circuit court determned on summary
judgnent that the six-year statute of limtations barred Ral ph
and Karline Schmdt's (Schmdts) clains. See Ws. Stat.

§ 893.52 (2003-04).2 The circuit court also concluded at summary
judgnent that the Schmdts' clains were barred by the filed rate
doctrine.?® The court of appeals reversed and renanded, and
Northern States Power Conpany d/b/a Xcel Energy (Northern
States), petitioned this court for review W affirm the court
of appeal s' deci sion.

12 The Schmdts filed action in 2001 against Northern
States alleging that "stray voltage" attributable to Northern
States caused damage to the health and productivity of their

dairy herd.*

2 All references to the Wsconsin Statutes are to the 2003-
04 version unless otherwi se noted. Section 893.52 reads:

An action, not arising on contract, to recover
damages for an injury to real or personal property
shall be commenced within 6 years after the cause of
action accrues or be barred, except in the case where
a different period is expressly prescribed.

3 The filed rate doctrine is also known as the filed tariff
doctri ne. Metro E. Cr. for Conditioning & Health v. Qnest
Commt'ns Int'l, Inc., 294 F.3d 924, 927 (7th Gr. 2002). "[It]
prohibits a plaintiff from claimng a lower rate than the one
filed by a regulated entity with the appropriate regulatory
agency because the filed rate alone governs the relationship
between the parties.” Prentice v. Title Ins. Co. of Mnn., 176
Ws. 2d 714, 721, 500 N.W2d 658 (1993).

“ The Public Service Commission of Wsconsin (PSO),
i nvestigated and inplenented standards regarding "stray voltage
and its effect on livestock™ in 1989 and updated its findings in
1990 and 1996. It concl uded:
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13 This appeal presents the follow ng two issues: First,
we nust deci de whether the summary judgnent record conpels us to
conclude as a matter of law that the statute of limtations bars
the plaintiffs' clains. Northern States asserts that the
Schmdts' clainms are tinme barred because the sunmary judgnent
record shows they "discovered" their injury and its cause in
1993 but did not bring their claim until Novenber 13, 2001,
which is over six years |ater. The Schm dts assert that, while
the record reflects that they suspected early on that stray
voltage was negatively affecting their cows, they did not have
an objective belief that stray voltage from Northern States was
the cause of their injury until nuch later. W hold that where
the undisputed facts lead to nore than one reasonabl e inference
about when discovery occurred, summary judgnent is not proper.
Here, nore than one reasonable inference about when discovery

occurred may be drawn from the undisputed facts in the sunmary

"Stray' voltage is a special case of voltage in which
the neutral to earth voltage is present across points
(generally grounded netal objects) in which a current
flow is produced when an aninmal cones into contact
with them . . . [T]hese contact points can include
any two conductive points which the aninmal my
simul taneously contact to conplete a circuit which
allows current to flow

PSC Docket 05-ElI-106, at 5 (Amended Order).
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j udgnment record.® Ther ef or e, sunmary  j udgnent IS not
appropri ate.

14 Second, we nust decide whether the filed rate doctrine
precludes the plaintiffs'" comon-law tort clains as a matter of
I aw. Northern States asserts that its filed tariff "gives rise
to an affirmative obligation of [Northern States], if—and only
if—the stray voltage exceeds" one mllianpere in the "cow
contact” area due to off-farm sources. Northern States,
therefore, concludes that if no evidence shows a neasurenent
greater than one mllianpere, it cannot be |iable because it
would be a violation of the filed rate doctrine for Northern
States to act when it does not have an obligation to act under
its tariff. The Schmdts claim that the "stray voltage tariff"
states nothing about danages for stray voltage and does not
provide a limtation of liability for stray voltage. Rat her ,
the Schmdts argue that the tariff addresses the circunstances
under which a consumer may ask Northern States to test for stray
voltage and when Northern States is obligated to provide a
reduction of stray voltage. W hold that the filed rate

doctrine does not bar the plaintiffs' clains because (1) the

°® Gunz v. Northern States Power Co., (No. 2005AP1424), 2007
W 135, = Ws. 2d _, _ NWwW2d _, is also released today.
Bot h cases consider the application of the discovery rule in the
context of stray voltage, but these cases consider different
aspects of the discovery rule. Qune is primarily concerned with
whether, as a mtter of law, the plaintiffs were reasonably
diligent in attenpting to discover their injury and its cause
whereas this case is primarily concerned with when, as a matter
of law, the Schm dts actually discovered their injury and its
cause.
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Schm dts do not seek a "privilege" within the neaning of the
filed rate doctrine and (2) as stated in Hoffmann,® confornmance
with the Public Service Comm ssion of Wsconsin's (PSC) findings
does not abolish Northern States' common-law duty of ordinary
care.

I

15 In 1978, the Schm dts purchased a dairy farmin Cark
County, W sconsin. They began experiencing problens with their
dairy herd soon after they purchased the farm Their cows,
i ncluding new cows brought to the farm devel oped problens such
as mastitis, udder deformties, knee ail nents, br eedi ng
difficulties, low appetite, low mlk production, and unusually
high nortality. These problens continued to varying degrees
through 2001 when they filed their <claim against Northern
St at es.

16 In the fall of 1992, the Schmdts were experiencing
problenms wth their herd and "reaching for reasons."” According
to Ms. Schmdt, "sonebody suggested that we should call the
power conpany for stray voltage, so we called the power
conpany . . . ." On Novenber 24, 1992, a representative from
Northern States cane to the Schmdts' farmto "attenpt to detect

and correct neutral-to-earth or stray voltage concerns."’

® Hof fmann v. Wsconsin Elec. Power Co., 2003 W 64, 262
Ws. 2d 264, 664 N. W2d 55.

" The record contains a permssion form entitled "Agreenent
to Perform a Neutral-to-Earth Voltage Investigation.”™ The form
is signed by Ral ph Schm dt and dated 11/24/92.
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Northern States took voltage readings, but it did not find off-
farm sources causing nore than one mllianpere, the "level of
concern" set by the PSC® in the "cow contact"® area
Accordingly, Northern States told the Schm dts that they did not
have a problem with stray voltage, and they "would never have
this problem because [the Schm dts] have plastic water I|ines.”
Nort hern States concluded, "no corrective action [was] needed."
17 In the spring of 1993, the Schm dts again contacted
Northern States because they "had a mserable winter." The
Schm dts told Northern States there has "to be sonething wong."
During the winter, a nunber of cows died, acquired mastitis, and
exhibited troubling behavior, such as stonping, slopping at
drinking cups, and not eating or drinking. Not hing in the

record indicates Northern States returned to the farm to conduct

nmore stray voltage analysis in response to this call. Duri ng

8 "The 'level of concern' above which corrective or
mtigative action should be taken if production or behavioral
problens exist is one mllianpere steady state in the 'cow
contact' areas.” PSC Docket 05-El-106, at 4 (Supplenental
Fi ndi ngs) . In PSC Docket O05-ElI-115, the PSC clarified the
"l evel of concern” by concluding that both the farmer and the
utility share equal responsibility for stray vol t age.
Therefore, the level of concern is two mllianpere: the farnmer

is responsible for half, and the utility is responsible for
keeping its contribution of stray voltage to one mllianpere or
| ess. PSC Docket 05-El-115, at 10-11.

® "The nost inportant neasurenent areas are 'cow contact

areas where the aninmal can sinultaneously access two points of
di fferent vol tage of suf ficient magni tude to cause an
obj ectionable current to flow through the aninmal. These 'cow
contact' points or areas primarily include the mlking, feed and
watering areas.” PSC Docket 05-El-106, at 8 (Amended Order).
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this tinme, the Schmdts also called their veterinarian to treat
their cows. Al though the record does not give an exact date
the Schmdts replaced their electric water tanks with plastic
tanks sonmetine in 1993, and at sone point, the Schm dts attached
rubber tires to their feed bunks.

18 Also in the spring of 1993, a representative from
Dairy Services checked the Schmdts' mlking system After
using a "nmeter of sone sort,"” he told the Schmdts, "you' ve got
sone current problens here" and "[y]ou should have sonebody
check this out." The Dairy Services representative suggested
that the Schm dts contact Northern States and Brian Van Ert
(Van Ert), an electrician.

19 Later in the spring of 1993, the Schmdts hired
Van Ert to rewire the "whole farm and upgrade[] all the wring"
of their on-farm or internal system The Schm dts al so asked
Van Ert to assess whether they had problenms with stray voltage.
Van Ert concluded that the Schmdts had a problem with stray
vol tage, and he thought the problem was from Northern States.

Van Ert called Northern States and told them he "did not think

10 The summary judgment record does not provide a clear

expl anation of Van Ert's qualifications. |t contains no resune,
previ ous work experience, and does not definitively state that
he is a master electrician. The only nention of his

qualifications arises out of the deposition questioning of Ms.
Schm dt who answered "yes" as to whether Van Ert was a naster
el ectrician. This is wunlike master electrician Schmdt; the
record cont ai ns significant i nformation regar di ng hi s
qualifications. It includes a detailed resunme, work experience,
and a conprehensive report establishing his findings regarding
the Schmdts' farm See 120 for a discussion of the facts
pertaining to master electrician Schm dt.
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the transfornmer was |arge enough”" and that "problens started
when neutral fell to [the] ground in Sept. of 1992."

10 On July 1 and July 22, 1993, Northern States returned
to the Schmdts' farm to do stray voltage analysis. However,
neither test showed that off-farm sources caused voltage
measurenents to exceed the "level of concern" in the "cow
contact" area.

11 In an August 26, 1993, letter to the Schmdts from
Northern States, Northern States infornmed the Schmdts that it
woul d be doing "sonme nore grounding work on the lines west" of
the Schmdts on County Hghway C, and it stated that Northern
States planned to do sone deep grounding near the Schmdts the
week of August 30, 1993. The letter also stated, "[Northern
States] would like to get together after this is conpleted and
set up another recording session at your farm to determne if
the effort has had any positive effects.” The letter also
indicated that M. Schm dt had asked to see sone of the previous
test results, but he was told by Northern States to make this
request in witing.

12 On August 30, 1993, the Schmdts wote a letter to
Northern States and requested the "test results fromthe nonitor
set up in the barn.” Specifically, the Schmdts requested
vol tage-testing results from Novenber 24, 1992, July 1, 1993,
and July 22, 1993.

13 Sonetine between the August 30, 1993, letter and
Septenber 15, 1993, M. Schmdt <called the Northern States
district manager in Abbotsford, Wsconsin. According to M.

8
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Schmdt, "I told him |l wanted to be released" from Northern
States' electrical services.™ M. Schnidt told Northern States
he wanted sonething done; "I've got the test results. [|'m going
to an attorney." The district manager, however, asked M.
Schmdt to "give hima few days," and the district manager said
that he had a "new man on the bl ock."

114 On Sept enber 15, 1993, t wo Nor t hern St at es
representatives cane to the Schmdts' farm and conducted anot her
stray voltage analysis. On this date, they found off-farm
sources that caused voltage neasurenents to exceed the "level of
concern” in the "cow contact" area. Northern States asserts
that these results occurred because it tested under a
hypot het i cal si tuation. I t st at ed, "[t]o determ ne
"hypot hetical' scenarios, [Northern States] tenporarily bonded
the Schm dts' grounding system to barn stanchion steel.” I n
this tenporary and hypothetical condition, the cow contact
measurement did exceed 0.5 volt 60 Hz steady state for tests
done in 1993, which was over the "level of concern" expressed in
Northern States' tariff at that time. Northern States asserted,
"[a]t no tinme did [Northern States] neasure steady state contact

voltage above the 'level of concern' expressed by the

1 The "rel ease" that M. Schm dt sought woul d enable himto
be released from Northern States' services and receive service
fromCdark Electric whose electric line is less than a half mle
away.

2 The 0.5 volt, AC, RMS, steady state across a 500-ohm
resistor in the cow contact area is equivalent to the one-
mllianpere "l evel of concern” set by the PSC.
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PSC[] . . . during normal farm operations.” It appears Northern
States and the Schmdts discussed installing an equipotenti al
pl ane®® sonetime around this September 15, 1993, testing. M.
Schm dt said, "after they tested it, they said they'd pay for
[the equipotential plane] conpletely.” Northern States asserts
that it installed the equipotential plane, along with replacing
sonme primary neutral conductor and inproving sone grounding, "to
elimnate the possibility of exceeding the 'level of concern'
had the farnmer intentionally or inadvertently bonded his
el ectrical grounding systemto the barn stanchion steel."”

115 On Septenber 21, 1993, M. Schm dt signed a docunent

entitled, "Stray Voltage Reduction Agreenent,” which |isted
"Equi potential Plane" under nodifications. An invoice dated
COct ober 27, 1993, ref erences t he installation of an
equi potenti al pl ane. After t he equi potenti al pl ane

installation, Northern States conducted another stray voltage

anal ysis on Novenber 2, 1993. The test found no off-farm
sources <causing nore than one mllianpere, the "level of
concern," in the "cow contact" area. The herd showed

i nprovenents after Northern States installed the equipotential

pl ane. However, the cows' health "gradually" began to decline

13 *[Aln equipotential plane may reduce traditional stray

voltage as neasured by cow contact points.” Hof f mann, 262
Ws. 2d 264, f94. Under 8 8.0(d) of Northern States' tariff,
Northern States should only act to reduce stray voltage, i.e.
install equipnment to reduce stray voltage, when stray voltage
exceeds the "level of concern" under nor mal operating
condi ti ons.

10
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again during the spring of 1994, and by 1997, the Schm dts' herd
exhibited simlar problens as before. From the fall of 1993
until 1997, the Schm dts had no contact with Northern States.

16 In 1997, Northern States contacted the Schmdts to

inform them it was going to put a "new line in." Nor t her n
States increased the size of the neutral line, and the Schmdts
described things as "bad went to worst." According to M.

Schmdt, "[b]y [19]97, when they put that new line in. That --
that's when it really went bad. Before that it was iffy. You
know, there was tines when | thought it was there but | didn't
know what to do about it."

17 In Decenber of 1998, the Schmdts were still having
significant problems wth their herd. M. Schmdt again
contacted Northern States for additional testing and began to
inquire about an isolator.' On Decenber 21 and December 30,
1998, Northern States tested and found no off-farm sources
causing nore than one mllianpere, the "level of concern,” in
the "cow contact" area.

118 In January or February of 1999, Northern States
installed the isolator. The Schmdts noticed a "[d]rastic
i nprovenent for a couple nonths,” but in the spring of 1999
"[t]errible stuff" began to occur. Several cows, heifers, and

calves died in the spring and sumer of 1999.

4 Neutral isolation is a nethod of separating the primary
and secondary neutrals. Separation attenpts to prevent any off-
farm sources of stray voltage from appearing in a "cow contact"”
area. PSC Docket 05-El-115, at 15.

11
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119 In the spring of 2000, the Schm dts contacted Northern
States to conduct stray voltage testing. On March 14, 2000,

Northern States again tested and found no off-farm sources

causing nore than one mllianpere, the "level of concern,” in
the "cow contact" area. Also, in the spring of 2000, the
Schm dts' veterinarian, Dr. Jackson, evaluated their herd. He

told the Schmdts, "get them out of the barn. Bring themin to
mlk them and put them outside the rest of the tine. |It's stray
vol t age. " M. Schmdt told a Northern States representative
about his veterinarian's opinion and recommendations. According
to M. Schmdt, in response to the veterinarian's opinion, the
Northern States' representative told M. Schmdt to "get a
different vet."

20 In the sumrer of 2001, the Schmdts hired master
electrician WIlliam Schm dt'® to conduct stray voltage analysis.
Unlike Van Ert, the record is clear that master electrician
Schm dt had extensive experience with stray voltage testing and
anal ysi s. Master electrician Schm dt began stray voltage work
on dairy farns in 1985. Over tinme, he began to use nore
"el aborate recording" equipnent for stray voltage testing, and
by June of 2002, the majority of his time was devoted to stray
voltage testing and analysis. Master electrician Schm dt
generated a conprehensive five-page report for the Schm dts on

Novenber 3, 2001. He concluded, "the levels of stray voltage

> The record contains no evidence that WIlliam Schmdt is
related to Ral ph and Karline Schm dt.

12
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are substantial enough to create the synptons seen in the
Schmdt's dairy herd.” He also concluded that the disconnected
wre down the road could contribute to much higher |evels of
stray voltage during wndy conditions, and the isolation
provided by Northern States' isolator was inadequate. I n
addition, he concluded that the primary and secondary ground
rods were nmuch too close to each other, and the unit could have
been | eaki ng. In short, nmaster electrician Schm dt recomrended
that Northern States convert the single-phase |ine providing
electricity to the farmto a "Delta" or to a "Phase to Phase"
oper ati on.

121 On Novenber 13, 2001, the Schmdts filed this |awsuit
agai nst Northern States. The initial conplaint alleged clains
of negligence, strict liability, nui sance, trespass, and
violations of Ws. Stat. chs. 196 and 197, and the Ws. Adm n.
Code 8§ PSC 114. An anmended conplaint, filed COctober 14, 2003,
renoved the claim of trespass.?!® Northern States denied the
allegations and asserted several affirmative defenses. I n
addition, Northern States noved for summary judgnent based upon
the statute of limtations and the filed rate doctrine.

22 The circuit court granted summary judgnent. It
concluded that the applicable six-year statute of Ilimtations

barred the Schmdts' <clains because the Schnidts discovered

16 The complaint initially included August and Joanne Heeg,
the Schm dts' neighbors. However, the circuit court granted
Northern States' notion to separate the Schnmidts and the Heegs'
cl ai ns.

13
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their injury and its cause in 1993. The circuit court reasoned
that in 1993 a veterinarian'’ and electrician told the Schmidts
they had a stray voltage problem due to Northern States.
Moreover, the circuit court, relying on the deposition testinony
of M. Schmdt, concluded that the Schmdts discovered their
injury and its cause in 1993.'® |In addition, the circuit court
concluded that regardless of the statute of I|imtations, the
filed rate doctrine also barred the Schm dts' cl ains.

23 In an unpublished decision, the court of appeals
reversed the circuit court on both issues. On the statute of
limtations issue, it concluded that the facts do not support
only one reasonable conclusion about when discovery occurred.
The court of appeals reasoned that "[e]ven if it is reasonable
to infer that the Schmdts knew or should have known prior to
1995 that stray voltage was present on their farm that does not
necessarily nmean that they also should have known that Northern
States was the cause of the problem"” given Northern States
negative test results. Wth respect to the filed rate doctrine,
the court of appeals reasoned that even though Northern States

had filed a tariff, which described its policies and procedures

YW find nothing in the record to support the assertion
that a veterinarian told the Schmdts in 1993 that they had a
stray voltage problem However, a representative from Dairy
Services did tell the Schmdts around this tinme that "you've got
some current problenms here”™ and "[y]ou should have sonebody
check this out."

18 See footnote 24 for relevant portions of M. Schmdt's
deposition testinony.

14
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for responding to custoner conplaints regarding stray voltage

the tariff does not allow the utility to circunvent Hoffmann v.

Wsconsin Electric Power Co., 2003 W 64, 262 Ws. 2d 264, 664

N. W 2d 55.%°
[
124 \Whether the circuit court properly granted summary
judgnent is a question of law that this court reviews de novo

Geen Spring Farnms v. Kersten, 136 Ws. 2d 304, 315, 401

N. W2d 816 (1987). This court applies the sane standards as
those used by the circuit court. Verdoljak v. Mosinee Paper
Corp., 200 Ws. 2d 624, 630, 547 N W2d 602 (1996). These
standards are set forth in Ws. Stat. § 802.08. Summar y

judgnent is appropriate only where there is no genuine issue of
material fact and the noving party is entitled to judgnent as a

matter of law. Linville v. Gty of Janesville, 184 Ws. 2d 705,

714, 516 N.W2d 427 (1994). A factual issue is "genuine" if the
evidence is such that a reasonable jury could return a verdict

in favor of the nonnoving party. Baxter v. Wsconsin Dep't of

Natural Res., 165 Ws. 2d 298, 312, 477 N.W2d 648 (Ct. App.

1991). A "material fact" is one that is "of consequence to the

merits of the litigation." In re Mchael R B., 175 Ws. 2d 713,

724, 499 N W2d 641 (1993). "Any reasonable doubt as to the

exi stence of a genuine issue of material fact nust be resolved

9 I'n Hoffmann, the Wsconsin Suprene Court concluded that
the absence of current above the PSC-established "level of
concern” does not preclude a farmer from recovering damages from
a utility for stray voltage injuries attributable to the
utility. See Hoffmann, 262 Ws. 2d 264.

15
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agai nst the noving party” for summary judgnent. Heck & Paet ow

Claim Serv., Inc. v. Heck, 93 Ws. 2d 349, 356, 286 N W2d 831
(1980).

25 "The question of whether the filed rate doctrine
shields the defendants from liability is a question of |aw"

Prentice v. Title Ins. Co. of Mnn., 176 Ws. 2d 714, 721, 500

N.W2d 658 (1993). This court decides questions of |[|aw
i ndependently of the circuit court and the court of appeals.
Id.
11

26 Northern States clainms the Schmdts discovered their
injury and its cause in 1993. Because the Schmdts filed their
suit on Novenber 13, 2001, Northern States asserts that the
applicable six-year statute of Ilimtations bars the Schmdts'
claims. Northern States argues that M. Schmdt's own testinony
denonstrates an objective belief that stray voltage from
Northern States was injuring his herd in 1993. The Schm dts
take issue with that assertion. We conclude that different
reasonabl e i nferences about when discovery occurred can be drawn
fromthe undisputed facts in the sumary judgnent record. As a
result, the circuit court erroneously determned as a matter of
| aw t hat di scovery occurred in 1993.

27 Section 893.52 of the Wsconsin Statutes prescribes a
Ssi x-year statute of limtations for an action that arises out of
an injury to property. Under Ws. Stat. 8§ 893.52, a cause of
action accrues when the plaintiff discovers, or with reasonable
diligence should have discovered, the injury and that the

16



No. 2005AP1677

defendant's conduct probably caused that injury. Borello .

United States Gl Co., 130 Ws. 2d 397, 411, 388 N WwW2d 140

(1986) ; see also Hansen v. A H Robi ns Co., I nc., 113

Ws. 2d 550, 560, 335 N.W2d 578 (1983). This court applies the

di scovery rule to "stray voltage cases.” See Kolpin v. Pioneer
Power & Light Co., Inc., 162 Ws. 2d 1, 25, 469 N W2d 595
(1991). Di scovery occurs when the plaintiff has information

that would constitute the basis for an objective belief as to

his or her injury and its cause. Cl aypool v. Levin, 209

Ws. 2d 284, 300, 562 N W2d 584 (1997); see also Kolpin, 162

Ws. 2d at 20-21.

128 However, a plaintiff's subjective or unsubstantiated
lay belief does not constitute discovery. Cl aypool, 209
Ws. 2d at 300. Even if the plaintiff knew of his or her injury
and had a "suspicion or a hunch" as to its cause, discovery does
not occur until the plaintiff has an objective basis regardl ess
of whether her hunch |ater proves to be correct. Borel l 0, 130
Ws. 2d at 414. Where the cause and effect relationship is not
readily apparent, a |ayperson's subjective belief of the cause
is not sufficient to start the statute of limtations running.
Id. at 412.

29 This court had the opportunity to exam ne and apply
the discovery rule in the context of summary judgnent in

d aypool and Cark.?® Before this court can conclude as a matter

of law when discovery has occurred, it nust determ ne whether

20 Jark v. Erdmann, 161 Ws. 2d 428, 468 N.W2d 18 (1991).
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reasonabl e inferences with regard to when discovery occurred can

be drawn from the undisputed facts in the record. See Caneron

v. Cty of MIlwaukee, 102 Ws. 2d 448, 459, 307 N W2d 164

(1981). If conflicting results can be reached, summary judgnent
is not appropriate. 1d.

130 In dark, Dr. Erdmann perforned corrective surgery on
Ruby dark's right foot in August of 1981. Gark, 161
Ws. 2d at 433. Clark began to have post-operative problens
with her right foot, and as a result, she consulted a nunber of
other doctors, including Doctors Davey and Kurland, between
April 1982 and April 1985. Id. at 434-35. I n Septenber of
1985, a team from the sane clinic as Dr. Erdmann, perforned
surgery to correct Cark's right foot. Id. at 435. Cl ark knew
this surgery was to correct Dr. Erdmann's failed surgery; she
stated that after she spoke to Doctors Davey and Kurland in 1984
and April of 1985, she realized her foot was in bad shape and
that it was Dr. Erdmann's fault. Id. Cdark filed suit in
February 1987. This court concluded that, as a matter of |aw,
Clark had an objective belief in 1985 as to her injury and its
cause. Id. at 449. The court reasoned that Cark obtained
verification from Doctors Davey and Kurland that her first
surgery was unsuccessful. The court stated, "[t]here being no
factual disputes or conpeting inferences to be drawn,” summary
judgnment was appropriate. 1d. at 448-49.

131 In daypool, the plaintiff was urgently admtted to
the hospital because she suffered from a nunber of synptons,
whi ch included problens with her vision. C aypool, 209 Ws. 2d
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at 287. Between March and April of 1989, Dr. Levin treated
Cl aypool 's eyes; however, she was permanently blind by Mrch 8,
1989. Id. at 287-88. On April 10, 1989, four days after her
release from the hospital, Caypool retained counsel, but after
much delay, he concluded that no suit could be filed. Id. at
288. In 1993, another |awyer determ ned that a viable nedical
mal practice claim existed. Id. O aypool comenced her |awsuit
wel | beyond the three-year statute of |imtations. Id. at 289-
91. This court concluded that summary judgnent was appropriate
because Ms.  aypool discovered or should have discovered her
injury between March and April of 1989.%' 1d. at 291-302. The
court found that C aypool entered the hospital wth vision
probl ens, was treated by Dr. Levin for approximately one nonth,
left the hospital permanently blind, and retained counsel
shortly after she left the hospital. Id. at 302. Based upon
those facts, and despite receiving incorrect legal advice, this
court concluded that Ms. Caypool had an objective basis as to
her injury and its cause in March or early April of 1989. Id.
at 303.

132 In both Aark and d aypool, this court determ ned that
the statute of limtations barred the plaintiff's clains. The

undi sputed facts led to but one reasonable inference about when

L The circuit court concluded, "the undisputed facts can
lead to but one reasonable inference, that is, in the exercise
of reasonable diligence plaintiffs should have discovered the
probabl e cause of the injury within a reasonably short period of
time after the injury.” Cl aypool v. Levin, 209 Ws. 2d 284,
289, 562 N.W2d 584 (1997).
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di scovery occurred. As a result, summary judgnment was
appropri ate.

133 This court applied the discovery rule to a "stray
vol tage" case in Kolpin.?* Even though the jury concluded that
di scovery occurred or should have occurred prior to February 17,
1981, this court concluded, as a matter of law, that discovery
did not occur prior to February 17, 1981. Much |ike the

Schm dts, the Kol pins began to notice strange behavior in their

cattle, such as <cows refusing to eat, lapping at their
"waterers," producing less mlk, and experiencing an increased
i ncidence of mastitis. The Kolpins called their veterinarian

who suggested they contact sonme experts, but neither the
equi pnent expert nor the state veterinarian could find any
equi pnent problens. Kolpin, 162 Ws. 2d at 11-12.

134 M. Kolpin bought a voltnmeter around 1980 because of
sone articles he read on stray voltage. Id. at 12. After
di scovering very high voltage readings in his mlking parlor,
Kol pin called an electrician in 1980 to investigate, but the
electrician did not know what they neant and suggested that
Kol pin call the electric conpany. Id. A representative from
the electric conmpany cane to the Kolpin farm but he did not
know how or where to neasure for stray voltage. Id. The PSC
al so sent a representative to the farm While he did suggest

changes to electrical motors and circuitry, which the Kol pins

22 Kol pin v. Pioneer Power & Light Co., Inc., 162 Ws. 2d 1,
469 N.W2d 595 (1991).
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inpl emented, he did not indicate whether they had a stray
vol tage problem 1d. at 12-13.

135 In the spring of 1980, the electric conpany changed
its distribution system by "driving in twenty additional
grounding rods on the distribution line that served the farm"
Id. at 13. Wile the voltage levels in the barn dropped
significantly, the cows' behavior and mlk production did not
change. Id. In Septenber of 1983, the Kolpins hired an
el ectrical contractor with a background in "stray voltage." 1d.
at 13-14. The Kol pins installed an electronic groundi ng device
in Novenmber of 1983. 1d. at 14. Following the installation of
the grounding system mlk production quickly bottonmed out but
then increased to a level equivalent to before the problens
arose, and the cows' behavior returned to normal. 1d. Kolpin
testified, "we weren't sure it was stray voltage or what it was
until 1983, when the grounding system was installed and the
voltage levels dropped to their |owest level." |d. On January
16, 1986, the Kolpins wote a letter to the manufacturer of the
grounding system "W are very pleased wth the results of your
el ectronic grounding systemin reducing the stray voltage caused
by our power conpany's inability to effectively ground their
primary neutral system" 1d.

136 The Kolpins filed suit on February 17, 1987, on
theories of negligence, strict liability, and nuisance. Id.
The jury affirmatively found that the Kol pins knew or should
have known, wth the exercise of reasonable care, prior to
February 17, 1981, that Pioneer's electrical distribution system
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was a cause of damage to their dairy operation. Id. at 15
This court concluded as a nmatter of law that the jury should
have answered "no" to this question instead of "yes." 1d. at
27. The court reasoned that while the Kol pins were "aware of
the concept of stray voltage" by 1980 and had a hunch that stray
voltage was their problem they could not tell whether it was
attributable to Pioneer. Id. at 26. The court concl uded,
"[o]nce the problem was renedi ed, the Kol pins objectively knew
that Pioneer's distribution systenf was the cause of their
pr obl em Id. "[T]he Kolpins did not discover, or wth the
exerci se of reasonable care should not have discovered, prior to
February 17, 1981, that Pioneer's electrical distribution system
was a cause of damage to their dairy operation.” Id. at 27

137 Unlike in dark and Caypool, in the present case the
undi sputed facts lead to nore than one reasonable inference
about when discovery occurred. In Kolpin, the plaintiff
obt ai ned verification®® that his hunch was correct, and only one
reasonable inference existed about whether discovery indeed
occurred in Novenber of 1983. In this case, however, conpeting
inferences exist as to whether discovery occurred in 1993.
Reasonabl e inferences drawn from the undisputed facts in the
record could lead a finder of fact to conclude that discovery

occurred in 1993 or the fact-finder could cone to a different

22 This should not be construed to nean that an expert is
required for verification. See Fritz . MG at h, 146
Ws. 2d 681, 690, 431 N W2d 751 (C. App. 1988) (concluding
that an expert opinion is not a prerequisite to discovery).
Verification may occur in nmany forns.
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concl usi on. Therefore, summary judgnent is not appropriate in
this case.

138 Northern States reasonably argues that the Schmdts
had an objective basis as to their injury and its cause in 1993.
It relies on the followng facts: In 1993, the Schmdts' dairy
consultant urged them to call an electrician because he thought
they had "sone voltage problens.” The Schm dts contacted a
private electrician to conduct stray voltage testing. Van Ert
concluded that the Schmdts had a stray voltage problem and
t hought the problem was from Northern States. He suggested a
| arger transfornmer and stated "problens started when neutra
fell to [the] ground in Sept. of 1992." Northern States
asserts, "M. Schmdt's deposition testinony nakes clear that he
knew or should have known that his injury existed as early as
1992 and that he was 'certain' he knew the cause of the

injury."?*

22 In response to deposition questioning, M. Schnidt

testified as foll ows:

Q ay. From your study of sonme of the materials
back in '93, you were aware that stray voltage could
be a problem true?

A: True.

Q You were confident in '93 that stray voltage was a
probl em for you, true?

A Yes.

Q You were confident that [it] was comng from NSP,
true?

A Yes, | guess.
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139 One reasonable inference drawn from these facts is
that the Schm dts did indeed discover their injury and its cause
in 1993. However, another reasonable inference drawn from these
facts is that the Schmdts were speculating they had a stray
vol tage problem in 1993 and only had a hunch as to its cause
In addition to M. Schmdt's deposition testinony cited by
Northern States, M. Schmdt also testified that "[b]y [19]97
when they put that new line in. That -- that's when it really
went bad. Before that it was iffy. You know, there was tines
when | thought it was there but | didn't know what to do about

it." \When we consider M. Schmdt's equivocal statenments in the

Q Do you now know why the cows started to get sick in
19927

A I think the electricthe problems wth the
electricity just gradually kept getting worst [sic].

Q And approximately when did you becone certain that
it was the problens with the electricity that caused
the decline of the cows in 1992 and not sonething
el se?

A In '93, when Brian Vanert cone out there. Ther e
was all kinds of voltage.

Q In 1993, were you confident that stray voltage was
the cause of all the problens with the cows?

M: Koby: Object to form and foundation. o
ahead.

A You can never be a hundred percent confident of
anything, but in 1993 | knew there was a voltage
probl em
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context of all the facts and circunstances, we conclude that the
undi sputed facts lead to nore than one reasonable inference
about when di scovery occurred.

140 Consider other relevant facts that also occurred in
1992 and 1993: At the Schmdts' request, Northern States
conducted stray voltage testing in Novenber of 1992 and
concluded that the Schmdts had no stray voltage problem and
they "woul d never have this problem because [the Schm dts] have
plastic water |ines." In the spring of 1993, Van Ert rew red
the internal system on the farm but not the external Northern
States system He concluded that the Schmdts had a stray
vol tage problem and suggested that it was from Northern States.
Van Ert's qualifications, however, are not present in the
summary judgnment record. Thereafter, in July 1993, Northern
States conducted nore testing and again concluded that no off-
farm sources were causing a stray voltage problem I n August
1993, Northern States did sone "grounding work" nearby and
wanted to do nore testing when that was conpleted to see if the
"effort had any positive effects.” Between August 30, 1993, and
Septenber 15, 1993, the Schmdts contacted Northern States and
told them they wi shed to discontinue Northern States' service,
and they were going to contact an attorney. Northern States
responded by asking for tinme and telling the Schmdts that
Northern States had a "new man on the block." In late 1993,
Northern States installed an equipotential plane but clainmed it

was a precautionary installation and not installed to reduce
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stray voltage levels below the "level of concern."? When
considering all of the facts and circunstances in 1992 and 1993,
reasonabl e persons could conclude that discovery did or did not
occur in 1993.

141 A conpeting argunent to Northern States' assertion
that discovery occurred in 1993 is that every tinme the Schmdts
noved closer to discovering their injury and its cause, Northern
States conducted testing and found no stray voltage problem
Northern States' repeated testing and conclusions that no stray
voltage problem existed may have affected the Schmdts'
opportunity to discover their injury and its cause. Whet her
Northern States' test results affected the reasonable diligence
of the Schmdts, and hence discovery, is for the jury to
consider.?®  Contenporaneous with Van Ert's findings in 1993,

Nort hern States concluded that no stray vol tage probl em exi sted,

2> The installation of the equipotential plane produces a
conpeting inference: Northern States clains it can only provide
stray voltage reduction if stray voltage exceeds the "level of
concern.” However, an equipotential plane is a device used to
reduce stray voltage. Its installation likely violates the
tariff because Northern States <clains it never recorded
measurenents that exceed the "level of concern” during nornal
operating conditions. Thus, one may conclude that stray voltage
did exceed the "level of concern" if Northern States installed
an equi potential plane. However, Northern States clains that it
only installed the equipotential plane as a precautionary
measure. Conpeting inferences arise.

® This should not be construed that the ~court s
establishing a bright line rule that if a potential tortfeasor
denies a role in the injury and its cause, then discovery can
never occur. Di scovery can still occur even if the potential
tortfeasor denies the injury and its cause.
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and they continued to assert this over the years.?  Northern
States' continued denial, through negative test results, nay

have bearing on the issue of discovery. See Jacobs v. Nor-Lake,

Inc., 217 Ws. 2d 625, 637, 579 N W2d 254 (Ct. App. 1998)

(finding that an official denial by a possible defendant conpany
may contribute to conpeting inferences that a jury nust
resol ve).

142 Conpeting inferences as to when discovery occurred
continued well past 1993. By 1997, the Schmdts' herd was
experiencing the sane problens as before, even after Northern
States installed a new Iine. Northern States conducted nore
stray voltage testing in 1998 and again found no stray voltage
exceeding the "level of concern.” In 1999, Northern States
installed an isolator, but the herd's health drastically
declined after just a couple of nonths of inprovenent. Northern
States conducted another stray voltage test in 2000, but it
found no stray voltage exceeding the "level of concern.” On the
other hand, a veterinarian and master electrician concluded in

the spring of 2000 and summer of 2001 that the Schm dts had a

2/ In fact, Northern States seenmingly continues to assert
that no stray voltage problem existed, but it continues to
assert that the Schmdts discovered or should have discovered
their injury in 1993. These conflicting assertions are
difficult to resolve at sumary judgnent.
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stray voltage problem Moreover, the master electrician
concl uded that the problemwas attributable to Northern States. %

43 The wundisputed facts in this case lead to nore than
one reasonabl e inference about when discovery occurred. On the
one hand, Van Ert's conclusions and M. Schmdt's deposition
testinmony could lead a fact-finder to conclude that discovery
occurred in 1993. On the other hand, M. Schmdt's additional
equi vocal statenents about discovery, Northern States' repeated
negative test results, the Schmdts other efforts to elimnate
possi bl e causes, and the inprovenent of the herd's health after
installing the equipotential plane followed by a decline in the
herd's health could lead a fact-finder to conclude that
di scovery did not occur in 1993.

44 Northern States further argues that "the Court of
Appeals has . . . threaten[ed] to extinguish . . . [Northern
States] substantive, constitutionally based right to dismssal
on statute of Ilimtations grounds” because it allows the
Schmdts to "undiscover" their injury and its cause. In
Cl aypool, we corrected the court of appeals' conclusion that
"'discovery' as a matter of law was not necessarily |locked in

time by [plaintiff's] initial belief given the subsequent

28 \While the record contains evidence that discovery
occurred in 2001 when nmaster electrician Schmdt nade his
findings, we nmake no determ nation today as to when the Schm dts
di scovered their injury and its cause. Li kewi se, we cannot
determine as a matter of |aw whether discovery occurred at an
earlier time, which would render the possible 2001 "discovery"
noot .
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events." Cl aypool, 209 Ws. 2d at 301. Based upon the plain

meaning of the statute,?

we concluded that an injury and its
cause cannot be undiscovered. 1d. at 302. In other words, once
a person has what would be viewed as an objective belief as to
his or her injury and its cause, that person is not entitled to
cast aside that belief because of subsequent events. Nor t her n
States asserts that the "Schm dts and their expert, M. Van Ert,
believed in 1993, and continue to believe today, that stray
voltage was causing Plaintiffs' injury.” Northern States argues
that "[n]o subsequent events or statenents by [Northern States],

even if they were believed by [the] Schm dts (and the record is

clear that they were not) can elimnate that discovery."

45 Qur decision today does not I|imt or call into
guestion C aypool. To "undi scover"” the injury neans discovery
must have occurred in the first instance. In this case, we

cannot determine as a matter of |aw when discovery occurred

because nore than one reasonable inference about when discovery

29 Wsconsin Stat. § 893.55(1) (1993-94) provides:

(1) Except as provided by subs. (2) and (3), an
action to recover damages for injury arising from any
treatment or operation perforned by, or from any
om ssion by, a person who is a health care provider,
regardl ess of the theory on which the action is based,
shall be commenced within the |later of:

(a) Three years fromthe date of the injury, or

(b) ©One year from the date the injury was
di scovered or, in the exercise of reasonable diligence
shoul d have been di scovered, except that an action may
not be comenced under this paragraph nore than 5
years fromthe date of the act or om ssion
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occurred can be drawn from the summary judgnment record.
Moreover, Northern States can still argue to the trier of fact
that the Schmdts were not reasonably diligent and that the
Schm dts discovered their injury and its cause in 1993.

46 Northern States also clains that the court of appeals’
holding conflicts with the aypool conclusion that discovery
may occur even if nore than one reasonable cause of the injury

exists. W stated in d aypool:

This court stated in Clark that discovery occurs

when the ‘'plaintiff has information that would
constitute the basis for an objective belief of her
injury and its cause. . . .' ld. . . . This does not

mean that if there is nore than one reasonabl e cause
of the injury that discovery cannot occur.

Cl aypool, 209 Ws. 2d at 300. (Enphasis added.)

147 Wiile the above statenment is true, the criteria for
summary judgnent |ikew se exist. The rule of law remins that
if nmore than one reasonable inference can be drawn from the
undi sputed facts, summary judgnment is not appropriate. Caneron,
102 Ws. 2d at 459-60. This court ended the Cark decision with
the followng: "There being no factual disputes or conpeting
i nferences to be drawn . . . sunmary j udgnment was
appropriate . . . ." (dark, 161 Ws. 2d at 449.

148 Lastly, Northern States clains that the court of
appeal s' decision creates a rule that "discovery can only occur
subsequent to correction of the injury." However, we concl ude
that discovery may occur before the problem is corrected. A
di scovery determnation may be |ess conplex in cases where the

injury and its cause are readily apparent. For exanple, little
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time is often required to determne the injury and its cause in
a car accident. In many instances, a plaintiff alnost instantly
knows of their injury and its cause.

49 In a stray voltage case, such as the one now before
the court, a person's discovery of the injury and its cause nay

not imrediately arise. See Kolpin, 162 Ws. 2d at 26 (finding

that stray voltage does not involve a typical tort claim such
as an auto accident, where both the cause and effect are readily
apparent). "Because of the difficulties in pinpointing the
exact source of stray voltage, it is difficult for a plaintiff
to determne the relationship between the stray voltage and its
sour ce. The source could be the plaintiff's own electrical
wring, a defect in the mlking parlor, or an inproperly
grounded line leading to the barn." 1d. at 26-27

150 In sone stray voltage cases, the plaintiff may have to
undergo a process of elimnation before he or she can discover
the injury and its cause.® This, of course, does not nean that

a process of elimnation is required in every stray voltage case

%0 This process of elimnation may or may not include
attenpts at reducing stray voltage by installing equipnent for
stray voltage reduction, testing by the utility, testing by a
private expert, veterinarian and nutrition services, or findings
by other persons know edgeabl e about stray voltage. W do not
suggest that an individual, in a stray voltage case, cannot form
an objective basis as to the injury and its cause on his own.
We nerely suggest that when the injury and cause are not readily
apparent, such as in stray voltage cases, a discovery
determ nation at summary judgnent is nore difficult. However,
as information and technology wth regard to stray voltage
evol ves, this may change.
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or that a stray voltage renedy nust occur before a farner can
di scover it.

51 Because here, conpeting reasonable inferences can be
drawn fromthe undi sputed facts, summary judgnent is not proper.
|V

52 This court rmust now determine whether the filed rate
doctrine precludes the plaintiffs' comon-law tort clains as a
matter of |aw. We conclude that the filed rate doctrine does
not bar the plaintiffs' clains because (1) the Schm dts do not
seek a "privilege" within the neaning of the filed rate doctrine
and (2) as stated in Hoffmann, conformance wth the Public
Service Commssion of Wsconsin's (PSC) findings does not
abol i sh Northern States' common-|aw duty of ordinary care.

153 Northern States is required, by statute, to file a
tariff that specifies the rate at which service wll be
provided, and the wutility's rules and regulations that may
affect that rate and service. See Ws. Stat. § 196.19(1) and
(2). Once Northern States places a tariff on file, it nust give
effect to the tariff under the filed rate doctrine and cannot
provide services other than those in accordance wth the

tariff.3!

31 Section 196.22 of the Wsconsin Statutes represents a
"statutory expression of the filed rate doctrine.” GIE N Inc.
v. Public Serv. Commin of Ws., 176 Ws. 2d 559, 569, 500 N W2d
284 (1993). Wsconsin. Stat. 8 196.22 provides:

No public utility may charge, demand, collect or
receive nore or |ess conpensation for any service
performed by it within the state, or for any service
in connection therewith, than is specified in the
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154 Northern  States' tariff contains the followng
relevant provisions in Section 8.0 entitled "Stray Voltage

Programt with a subheading entitled "Stray Voltage Tariff":

(a) Under nornmal operating conditions, a neutral-
to-earth current of voltage may exist on the grounded
or groundi ng conductors or other conductive objects on
the custoner's prem ses. The source of the current or
voltage may be located on the premses, off the
premses, or a conbination of Dboth. Upon the
custoner's request, the Conpany wll i nvestigate
inquiries associated with neutral-to-earth current or
vol t age concerns.

(b) Stray voltage is a 60 Hz steady state AC RMS
voltage that can be neasured across a 500-ohm shunt
resistor that has been connected between two points
whi ch |ivestock may contact sinultaneously.

(d) Followwng a determnation by the Conpany
t hat , under nor mal operati ng condi ti ons, t he
contributions to animal contact current from off-farm
sources is in excess of 1.0m, the Conpany shal
inplenent, at its expense, neasures to reduce this
contribution to bel ow 1. OnmA.

155 Northern States argues, under 8§ 8.0(a), that "stray
voltage may be present on a custoner's system as a matter of
course. " Northern States further argues, under 8 8.0(d), that
its filed tariff "gives rise to an affirmative obligation of
[ Northern States], if—and only if—the stray voltage exceeds"
one mllianpere in the "cow contact” area due to off-farm

sour ces. As a result, Northern States asserts that it cannot be

schedules for the service filed under s. 196.19,
i ncluding schedules of joint rates, as nay at the tine
be in force, or demand, collect or receive any rate

toll or charge not specified in the schedul e.
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liable unless evidence shows a neasurenent greater than one
mllianpere, the "level of concern,"” because it would violate
the filed rate doctrine for Northern States to provide this
"service" when it is not required to do so under its tariff.
Northern States argues that if it provided stray voltage
reduction when stray voltage levels were below the "level of
concern,” it would be giving the Schmdts nore "services" then
their rate includes. W disagree and conclude that the terns of
the tariff do not alter Northern States' comon-law duty of
ordi nary care.

56 The purpose of the filed rate doctrine is to avoid

discrimnatory rates and judicial rate-making. Servais v. Kraft

Foods, Inc., 2001 W App 165, 9112, 246 Ws. 2d 920, 631

N.W2d 629. This court has applied the filed rate doctrine in a

nunber of different contexts since 1911. See Prentice, 176

Ws. 2d at 723 (summarizing the application of the filed rate
doctrine in Wsconsin). The filed rate doctrine seeks to
enforce the rates and services provided for those rates so that
all custoners are treated wuniformly and according to the

publ i shed tariff. Anerican Tel. & Tel. Co. v. Central Ofice

Tel., Inc., 524 U S 214, 223 (1998) (AT&T). It ains to prevent

a conpany from intentionally msquoting services as a neans to

hi de di scounts. I d. "[T]he filed rate doctrine prohibits a

plaintiff from claimng a lower rate than the one filed by a

regul ated entity with the appropriate regulatory agency because

the filed rate alone governs the relationship between the

parties." Prentice, 176 Ws. 2d at 721. Rates, however, do not
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exist in isolation; rather, rates have neaning only when one

knows the services to which the specific rates are attached. 32

AT&T, 524 U.S. at 223. "Discrimnatory 'privileges' conme in
many guises, and are not limted to discounted rates.” Id. at
224.

157 In AT&T, the United States Supreme Court concluded
that the filed rate doctrine barred Central Ofice' s state-|law
cl ains because Central O fice sought privileges, i.e., services,
not in the tariff. AT&T, 524 U S at 226. Central Ofice

brought suit against AT&T for breach of contract and tortious

interference with contractual relations. Id. at 216. Centr al
O fice cl ai mred t hat AT&T "prom sed vari ous servi ce,
provisioning, and billing options in addition to those set forth
in the tariff,” and Central Ofice sought those extra services

even though it previously agreed that services woul d be governed
by AT&T tariffs. [1d. at 219-20.

158 The Court concl uded t hat faster, guar ant eed
provisioning of orders at the price of the published rate was

"certainly a privilege within the neaning" of the filed rate

32 This court approves of the conclusion in AT&T that the
filed rate doctrine applies to nore than just rates. Aneri can
Tel. & Tel. Co. v. Central Ofice Tel., Inc., 524 U S 214, 223-
24 (1998) (AT&T). In AT&T, the Court determined that if it
applied the filed rate doctrine only to rates, it mght not
prevent advantages given in the form of nore services for the

sanme dollar. Discrimnation in charges nust include non-price
features, or a party could defeat the purpose of the doctrine.
ld. at 223. "An unreasonable 'discrimnation in charges’

can conme in the formof a lower price for an equival ent service
or in the form of an enhanced service for an equivalent price."
| d.
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doctri ne. ld. at 225. Central O fice sought to enforce a
prom se that AT&T would provision orders within 30 to 90 days
Id. However, the published tariff left it to AT&T to establish
and confirm a due date for provisioning. Id. Because the
special provisioning would have given Central Ofice an extra
service or privilege not included in the tariff and not offered
to all custonmers, the Court concluded that the filed rate
doctrine barred the plaintiff's clains. 1d. at 226.

159 Unlike the plaintiff in AT&T, the Schm dts do not seek
a "privilege" within the meaning of the filed rate doctrine. >
Centr al Ofice sought t he benefit of ti me-constrained
provi sioning, which was as an added "perk" not available to
ot her custoners, whereas the Schm dts seek a common-|law duty of
ordinary care.® The duty of ordinary care is not a "privilege"
or "service" that Northern States bestows upon the Schm dts or
any of its custoners. Northern States' tariff cannot underm ne

that common-I| aw responsibility.

3 Cf. Schnmidt with Chicago & Alton R R Co. v. Kirby, 225
U S 155, 163 (1912) (concluding that the filed rate doctrine
barred the plaintiff's claim because the published tariff did
not provide for expedient shipping, and therefore, the shipper
received an undue advantage over others); Cahnmann v. Sprint
Corp., 133 F.3d 484, 487, 490-91 (7th Cr. 1998) (the
plaintiff's claims were barred because the plaintiff sought
favorabl e services—nore free calls—under the original tariff
i nstead of | ess favorable services under the anended tariff).

3 A common-law duty of ordinary care may or may not be
consistent with the terns of a tariff. These are consi derati ons
for a fact-finder.
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60 Northern States clains that stray voltage reduction is
a service—er "privilege"—that it uniformy provides to
custoners who have stray voltage that exceeds the "level of
concern.” Northern States argues that it cannot be Iliable
unl ess evidence shows a neasurenent greater than the "level of
concern," because it would violate the filed rate doctrine for
Northern States to provide this "service" when it 1is not
required to do so under its tariff. By accepting Northern
States' creative legal argunent, we would expand the filed rate
doctrine well Dbeyond its original purpose of ensuring non-
discrimnatory rates and services.

61 Traditionally, the filed rate doctrine precluded a

utility from giving extra-tariff benefits to one custoner and

not offering the sanme benefits to another. Stray voltage,
however, is not a benefit that the Schmdts or any other
custoners desire to receive. If Northern States is responsible

for the Schmdts' stray voltage, it cannot claim that reducing
stray voltage is a "service" or "privilege" that it provides.
No authority exists for extending the doctrine to circunstances
where a defendant is allegedly responsible for harmng the
plaintiff, e.g., providing stray voltage, but then clains that
elimnating the harm is a "service" or "privilege" within the
meani ng of the doctrine. Because the Schmdts do not seek a
privilege within the neaning of the filed rate doctrine, it does
not bar the Schm dts' cl ains.

62 Northern States asserts that a plaintiff nmay not
expand a utility's liability through an action in contract or
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tort for matters specified in a filed tariff.® Northern States
argues that if the Schmdts are successful in their action,
Northern States' liability wll be expanded through tort.
However, the filed rate doctrine precludes contract clains for
additional and better services and contract clains disguised as
tort clains. In AT&T, the Court dismssed the breach of
contract claim and the tortious interference wth contractua
relations claim As to the tort claim the Court concluded that
its "analysis applies wth equal force . . . because that [tort
clainl is wholly derivative of the contract claim for additional
and better services." 1d. at 226. Central Ofice "can no nore
obtain unlawful preferences under the cloak of a tort claimthan
it can by contract." 1d. at 227.

163 Chief Justice Rehnquist elaborated on this point in
his concurrence and stated that "[t]he acts of tortious
interference asserted against AT&T anmount to no nore than an
intentional refusal to provide services to [Central Ofice] in
an anount or nmanner contrary to the filed tariff." Id. at 228-
29. This finding, the Chief Justice wote, was "necessary to
the conclusion that [Central Ofice's] state-law tort clainf
could not proceed. Id. The Chief Justice reasoned that the
filed rate doctrine disallows suits that are brought in order to

enforce an agreenent to provide services on terns that are

% Northern States cites to Keogh for the proposition that
the "rights as defined by the tariff cannot be varied or
enlarged by either contract or tort of the carrier.” Keogh v.
Chicago & NW Ry. Co., 260 U S. 156, 163 (1922).
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different from those terns listed in the tariff. | d. Chi ef

Justice Rehnqui st further wote:

The tariff does not govern, however, the entirety
of the relationship between the conmon carrier and its
custoners. . . . The filed rate doctrine's purpose is
to ensure that the filed rates are the exclusive
source of the terns and conditions by which the comon
carrier provides to its custonmers the services covered
by the tariff. It does not serve as a shield against
all actions based in state | aw.

Id. at 230-31 (Rehnquist, C.J., concurring).

164 The bar on certain suits prevents plaintiffs from
obtaining rates or services through instituting a |lawsuit based
on contract or contract-derived tort clains, such as tortious
interference with contractual relations or breach of contract
"di sgui sed” as fraud. It seeks to preclude a party from
attenpting to enforce an agreenent, contrary to the filed rate,
under the cloak of a tort claim Because the Schm dts are not
seeking extra "services" or "privileges" through contract clains
or tort clains that are "wholly derivative" of contract clains,
the Schm dts' common-law tort clains are not barred by the filed
rate doctrine.

165 The precedent established by Hoffnmann supports our
conclusion that Northern States may not supplant its comon-| aw
duties in tort through its tariff and the filed rate doctrine.
This court concluded in Hoffmann that a defendant m ght still be
liable even if there are no "cow contact" neasurenents of nore
than one mllianpere, the "level of concern.” Hof f mann, 262

Ws. 2d 264, T13. In other words, we concluded that a utility's
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comon-|law duty of ordinary care is not tied to the PSC s
fi ndi ngs. 3°

166 W sconsin Stats. 8 196.857 establishes the stray
voltage program?® In Hoffmann, this court stated, "it is a
"wel | -established rule that the enactnent of safety statutes or
legislation giving a commssion jurisdiction over a certain
activity does not abolish the duty arising under comon-I|aw

negl i gence."'" ld., Y12 (citing Kenp v. Wsconsin Elec. Power

Co., 44 Ws. 2d 571, 579, 172 N.W2d 161 (1969)). "'A safety
statute nerely establishes a mninmum standard of care and the
conduct, even though sanctioned or in conformty wth the
statute, is not thereby necessarily relieved of conformng to
the common-law requirenents of ordinary care.'" Id. (citing

Bl anchard v. Terpstra, 37 Ws. 2d 292, 299, 155 N W2d 156

(1967)).

% The PSC findings establish a "level of concern," but the
comm ssion stated, it "wll stay apprised of the on-going
research and will raise or |lower this standard as appropriate.”
PSC Docket 05-El-115, at 1-2.

3" Wsconsin Stat. § 196. 857, Stray vol t age progr am
provides in part:

(1g) Program elenents. (a) The comm ssion shal
establish and adm nister a stray voltage program The

program shall focus on regul ati on, educat i on,
inspection and investigation relating to stray
vol t age.

(b) The conmission shall identify standardized

test procedures check lists and equipnent to be used
by public utilities to investigate stray voltage. The
commi ssion may audit the results of investigations.
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67 This court further stated that statutes in derogation

of the common law are to be strictly construed. Fuchsgr uber v.

Cust om Accessories, Inc., 2001 W 81, 925, 244 Ws. 2d 758, 628

N. W 2d 833. "A statute does not change the common |aw unl ess
the legislative purpose to do so is clearly expressed in the
| anguage of the statute.”" 1d. "To acconplish a change in the
comon law, the language of the statute mnust be clear,
unanbi guous, and perenptory.” W concluded that no |anguage in
chapter 196 of the Wsconsin Statutes changes comon-I|aw
negligence with respect to stray voltage.3® Hof f mann, 262
Ws. 2d 264, 913. Therefore, Northern States cannot rely on
8§ 8.0(d) of its tariff to claimthat it cannot be |iable unless
stray voltage exceeds the "level of concern.” Nort hern States
cannot circunvent Hoffmann by inserting PSC findings—the very
findings that we decided in Hoffmann do not |limt liability—

into its tariff and subsequently claim the filed rate doctrine

38 Changing the conmon |aw with respect to stray voltage was
specifically contenplated and rejected in Wsconsin.

In Wsconsin's initial budget bill for 2001-2002, a
provision was included that would have changed the
standards for civil liability with respect to stray
vol t age. The bill proposed creating a statute,

providing that '[a] public wutility is imune from
liability for any damage caused by or resulting from
stray voltage contributed by the public utility if
that stray voltage is below the level of concern
established by the public service commssion . . . .'
2001 S.B. 55, § 3866. However, after severe publi
criticism the provision was wthdrawmm and was never
passed into | aw

Hof f mann, 262 Ws. 2d 264, 113.
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bars liability. The precedent set in Hof f mann, whi ch
established that PSC s standards do not alter the comon |aw,
remai ns good | aw. Common-law tort liability was not elimnated
when Northern States inserted the PSC findings into its tariff.
168 Moreover, Nort hern St at es’ tariff cont ai ns no
[imtation on liability with respect to stray voltage. Rat her,

Northern States' tariff contains a limtation on liability for

the regular use of electricity. Stray voltage does not fall
under the regular supply of welectricity; it does not pass
t hrough the neter. Northern States cites to Section 4.6 of its

tariff to show, generally, that the tariff does contain

limtations on liability. Section 4.6 reads:

Continuity of service. The Conpany wll wuse al
reasonabl e care to provide continuous service but does
not assumne responsibility for a regul ar and
uni nterrupted supply of electric service and shall not
be liable for any loss, injury, or damage resulting
fromthe use of service, or arising from or caused by
the interruption or curtail nment of the sane.

This provision limts the defendant's Iliability for the
plaintiffs' regular wuse of electricity. However, no such
l[imtation on liability exists with respect to stray vol tage.
V

169 Accordingly, we remand to the circuit court. W
conclude that nore than one reasonable inference may be drawn
from the undisputed facts in the summary judgment record about
when discovery occurred. Therefore, summary judgnment is not
pr oper. We further conclude that the filed rate doctrine does

not bar the plaintiffs' clains because (1) the Schm dts do not
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seek a "privilege" wthin the neaning of the filed rate
doctrine, and (2) as stated in Hoffmann, conformance with the
PSC s findings does not abolish Northern States' common-|law duty
of ordinary care.

By the Court.—Fhe decision of the court of appeals is

af firned.
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